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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
J. " '  .,,. .. - ; Q& 

t .\~- 
WASHINGTON. D.C. 20460 C - G I / 4 9 6' ~ ,$ 1 (I 

MEMORANDUM 

SUBJECT: Use of Contractors to Conduct Clean Air Act 
Inspections after the Supreme Court's Decision 
in United States v.  Stauffer Chemical Co., No. 
82-1448 

FROM: Michael S. Alushin $?d 
.~ Associate Enforcement Counsel for Air 

Edward E. Reich, Director c€f-&/\- 
Stationary Source Compliance Division 

TO: Regional Counseis 
Regcons I - X  

Girectors , Air and Hazardous Management Divisions 
Regions 11, IV, VI-VIII, and X 

Directors, Air Management Divisions 
Regions I, 111, V, and IX 

Many of you are aware that EPA's authority to designate 
contractors as "authorized representatives" of the Administrator 
to conduct inmections under S114 of the Clean Air Act was - _ _  _ _  
one of the issies presented. to the Supreme-Court in United 
States v. Stauffer Chemical Co., No. 82-1448. The case was 
heard by the Court on November 2 ,  1983,  and decided on January 1 0 ,  
1984. 
the decision's effect on EPA's authority to use contractors, 
and to advise you of EPA's present policy regarding the use 
of contractors t o  conduct inspections. A copy of the Supreme 
Court's decision is attached. 

The purpose of this memorandum is to inform you of 

Supreme Court's Decision 

This case came before the Court on a petition for 
certioriari from the United States Court of Appeals for the, 
Sixth Circuit. Two questions were presented to the Supreme 
Court: ( 1 )  Whether EPA may designate a private contractor to 
conduct inspections as its "authorized representative". under 
J114 of the. Clean Air Act, and (2) whether the government 
should be collaterally estopped from relitigating against 
Stauffer Chemical Company the question of whether private 
contractors can be "authorized representatives" because it 

.. had already. litigated that question in a proceeding involving 
a different plant against Stauffer in the Tenth Circuit and 
lost. 
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'. ' :: !The' Supreme Court 'unanimously held t h a t  " t h e  d o c t r i n e  0.f 
I mutual d e f e n s i v e  c o l l a t e r a l  e s t o p p e l  i s  a p p l i c a b l e  a g a i n s t  

t h e  government t o  preclude.  r e l i t i g a t i o n  of t h e  same i s s u e  
a l r e a d y  l i t i g a t e d  a g a i n s t  t h e  same p a r t y  i n . a n o t h e r  case  
involv ing  v i r t u a l l y  i d e n t i c a l  f a c t s . "  
T h e r e f o r e ,  t h e  government was c o l l a t e r a l l y  estopped from 
r e l i t i g a t i n g  t h e  s t a t u t o r y  q u e s t i o n  a g a i n s t  S t a u f f e r ,  a t  

impression.  The Court d i d  n o t  addres s  t h e  ques t ion  of EPA's  
a u t h o r i t y  t o  use  c o n t r a c t o r n o r  in spec t ions  ,under t h e  Clean 
A i r  A c t .  

( S l i p  op in ion  a t  4.) 

. l e a s t  i n  t h o s e  c i r c u i t s  i n  which t h e  i s s u e  was one of f i r s t  - '  

' 

. .  . .  
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* .  
Background 

This  c'ase .a rose  o u t  of S t a u f f e r .  Chemical Company's : 
r e f u s a l  t o  a l l o w  p r i v a t e  c o n t r a c t o r  employees,, who had been 
des igna ted  by EPA as "author ized  r e p r e s e n t a t i v e s "  under 
§114(a)(2) , ,  t o  e n t e r  ohe o f  S t a u f f e r ' s  p l a n t s  i n  Tennessee. 
Wheh S t a u f f e r -  re fused  ' t o  a l l o w  t h e  c o n t r a c t o r ' s  employees t o  
e n t e r  i t s  p l a n t ,  EPA obta ined  a warran t  a u t h o r i z i n g  t h e  
c o n t r a c t o r ' s  employees t o  e n t e r  t h e  p l a n t  f o r  t he :pu rpose  of ' 

conduct ing an i n s p e c t i o n .  
war ran t .  When EPA brought  a c i v i l  contempt a c t i o n  i n  D i s t r i c t  
Cour t ,  Stauffer  moved t o  quash t h e  warrant .  The D i s t r i c t  
Court  de"ned S t a u f f e r ' s  mot ion ,  accep t ing  EPA's  .argument t h a t  . 
t h e  i n s p e c t i o n  a u t h o r i t y  confe r r ed  upon "author ized  represen-  
t a t i v e s "  by §114(a) (2)  ex tends  t o  p r i v a t e  cont , rac tors  r e t a i n e d  
by EPA. United S t a t e s  v .  S t a u f f e r  Chemical 'Co., 51 1 F. 
Supp. 744 (M.D. Tenn. 1981). S t a u t f e r  appealed t h i s  d e c i s i o n  
t o  t h e  S i x t h  C i r c u i t .  

S t a u f f e r  re fused  t o  honor the  

In t h e  S i x t h  C i r c u i t  S t a u f f e r  argued t h a t  ( 1 )  p r i v a t e  
c o n t r a c t o r s  are n o t  ."authorized r e p r e s e n t a t i v e s "  as t h a t  term 
is used i n  S114(a)(2)  o f  t h e  Clean A i r , A c t ,  and (2)  t h a t  t h e  
government should  b e  c o l l a t e r a l l y  es topped from r e l i t i g a t i n g  
t h e  s t a t u t o r y  q u e s t i o n  a g a i n s t  S t a u f f e r  because it had a l r e a d y  
l i t i g a t e d  t h a t  q u e s t i o n  a g a i n s t  S t a u f f e r  and l o s t  i n  t h e  
Tenth C i rcu i t ,  i n  S t a u f f e r  Chemical Co. v. EPA, 647 F.2d 1075 
(1981) ( h e r e i n a f t e r  S t a u t t e r  I ) .  The S i x t h  C i r c u i t ' s  d e c i s i o n ,  
United S t a t e s  v. Stauffer Chemical Company, 684 F.2d 1174 (1982) 
( h e r e i n a r t e r  S t a u t t e r  11) , r eve r sed  t h e  Tennessee District 
Cour t ,  but t h e  three judges  d i d  n o t  ag ree  on t h e  b a s i s  f o r  
t h e  dec i s ion .  
p r i v a t e  contractors are n o t  au tho r i zed  t o  conduct i n spec t ions  
under  § l l b ( a ) ( 2 ) .  
was c o l l a t e r a l l y  estopped from r e l i t i g a t i n g  t h i s  s t a t u t o r y  
q u e s t i o n  a g a i n s t  S t a u f f e r .  
government w a s  c o l l a t e r a l l y  es topped from r e l i t i g a t i n g  t h e  
q u e s t i o n  a g a i n s t  S t a u f f e r ,  and t h e r e f o r e  expressed h i s  op in ion  
t h a t  t h e  c o u r t  should n o t  have reached t h e  merits o f  t h e  

Two judges  agreed w i t h  t h e  Tenth C i r c u i t  t h a t  

One o f  t h o s e  two a l so  held t h a t  t h e  government 

The t h i r d  judge  h e l d  t h a t  the 
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statur-ory question. Both the collateral estoppel issue and 
the question of statutory authoriki were presented to the 
Supreme Court. The Supreme Court. affirmed the holding of 
the Court of Appeals that the government ,is estopped from 
relitigating the statutory auestion against Stauffer. The 
Supreme Court did - not reach the merits of the statutory 
question. ' 

t :. 

The Effect of this Decision - 

Because the Supreme Court did not reach the issue of 
statutory construction, its decision leaves unresolved the 
pre-existing split in court decisions on the question of 
EPA's authority to use contractors for inspections. The 
Tenth Circuit, in Stauffer I, and the Sixth Circuit, in 
Stauffer 11, have held that only EPA officers and employees 
may b e  "authorized representatives" of the Administrator 
under §114(a)(2). The Ninth Circuit in Bunker Hill Co. v.. - EPA, 658 F.2d 1280 (1981), and one Distrlct Court (in the 
Fourth Circuit) in Aluminum Co. of America v. EPA, No. M-80-13 
(M.D.N.C. Aug. 5 ,  1980). have held that EPA may designate 
contractors as authorized representatives under §114(a)(2). 

It had been hoped that the Supreme Court would rule on 
the statutory question and resolve the issue of whether 
contractors and their employees could be designated by EPA as 
"authorized representatives" of the Administrator under 
§114(a)(2). It did not do so. Final resolution of the 
statutory question could be reached by a clarifying amendment 
to the Act or by one or more additional test cases in circuits 
which have not ruled on the question (assuming the Supreme 
Court would grant certioriari in such a case). 

J 

EPA's Present Policy on Us& of Contractors to Conduct 
Inspect ions 

It contfnues to be EPA's position that both the language 
and the legislative history of S114 support the use of 
contractors as designated "authorized representatives" of the 
Administrator under 5 1  14(a) ( 2 ) .  The Supreme Court clearly 
decided that EPA may not relitigate this issue with Stauffer 
in any of the circuits which have not yet ruled on the 
question. The Supreme Court did not decide whether Stauffer 
is also immune from relitigation of this issue in the Ninth 
Circuit or in other jurisdictions where either Federal courts 
or state courts have ruled in EPA's favor. Therefore, EPA 
will not designate contractors as representatives of EPA to 
conduct inspections at Stauffer facilities, except perhaps 
in the Fourth and Ninth Circuits. 

Headquarters, be designated as representatives of EPA to 
conduct inspections pursuant to §114(a) in the Sixth or 

Contractors should not, absent express permission from 

3 Tenth Circuits. The following states are located in 

, 
i 
I 
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t h e  S i x t h  and.Tenth C i r c u i t s :  
Region IV, Michigan and.Ohio in  Region V ,  New Mex,ico and. ~ 

Oklahoma i n  Region VI, Kansas i n  Region VI I ,  and Colorado , .  
Utah and Wyoming i n  Region VIII. 

0.f EPA i n  t h e  Ninth C i r c u i t .  S t a t e s  l oca t ed  i n :  t h e  Ninth 
C i r c u i t  are:  Montana i n  Region V I I I ;  Arizona, . C a l i f o r n i a ,  
Nevada; Guam and Hawaii . . in  Region I X ;  A l a s k a ,  .Idaho, ,Oregon,  
and Washington i n  Region X. The re fo re ,  EPA may con t inue  t o  
u s e  c o n t r a c t o r s  t o  conduct ' i n s p e c t i o n s  of .  f a c i l . i t i e s  i n  t h e  
Ninth C i r c u i t .  ' 

The F i r s t ,  Se,cond, T h i r d ,  Four th ,  F i f t h ,  'Seventh ,  Eighth 
and Eleventh C i r c u i t s  have n o t  r u l e d , o n  t h e  quest- ion of 
whether  c o n t r a c t o r s  may. be des igna ted  as au tho r i zed  represen-.' 
t a t i v e s  o f  E P A . 1 ' .  I n  t h e  absence o f  any r u l i n g  p r o h i b i t i n g  
t h e i r  use., EPA.may cont inue  t o  u s e  ' c o n t r a c t o r s  t o  conduct 
i n s p e c t i o n s  of f a , c i l i t i e s  owned .by anyone o t h e r  than. , .Stauffer ,  
i n  t h e s e  c i r c u i t s .  

Kentucky and '  Tennessee i n  

. .  

Cont . ractors  may d e f i n i t e l y  b e  .des ' ignated as r e p r e s e n t a t i v e s  

. .  
I 
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. ,It"is important  t h a t  t h e  A i r  Enforcement Div i s ion  be 
k e p t  informed o f  any p o t e n t i a l  new l i t i g a t i o n , o p  t h i s  i s s u e  . 
so t h a t  t h e  agency ' s  l i t i g a t i o n  e f f o r t s  can be focused..and. 
coord ina ted .  Toward t h i s  end,  w e  are ask ing  the ,  Regions t o  

x.. n o t i f y  and c o n s u l t  wi th 'Tracy  S t e w a r t ,  an a t t p r n e y  i n  t h e  
Office of En.forcement and Compliance Monitoring (.at ' I T S  
382-2824).whenever t h e  Regional Off ice  wishes t o  seek  a '  . . .  
war ran t  t o  g a i n  e n t r y  f o r  a c o n t r a c t o r .  A war ran t  may be 
sought  a f t e r  a . s o u r c e  has  r e fused  e n t r y  t o  a c o n t r a c t o r  o r  
p r i o r  t o  seeking  e n t r y  i f  the Region has  reason  t o  expec t  

. t h a t  t h e  source-wi.11 cha l l enge  t h e  c o n t r a c t o r ' s  r i gh t .  o f  
: ' e n t r y  under 51.14. 

from us ing  c o n t r a c t a r s ,  where i t  would o t h e r w i s e , b e  appro- 
p r i a t e ,  by the,  mere p o s s i b i l i t y  o f  a court cha l l enge .  . 

We hope t h a t  Regions w i l l  n o t  be d e t e r r e d  . 

' , '  , 
Attachment . 

. ,  

1 

. , ,  

, .  .. .. . 
1 .The Mi'ddle District o f  North Caro l ina ,  l o c a t e d  i n  t h e  
Fourth. Ci,rcuit ,  has  a f f i rmed EPA's. a u t h o r i t y  t o  d e s i g n a t e  .. 
c o n t r a c t o r s  as r e p r e s e n t a t i v e s  of t h e  Adminis t ra tor .  
Aluminum Co. of  America V. EPA, supra.'.. , 

. .  . .  , .  1. . .  


